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Having pleaded guilty to traveling in interstate comerce in a
murder-for-hire schene, Austin Hllnman Mrks challenges the district
court's conmpliance with Rule 11 of the Federal Rules of Crimnal Procedure.
Marks also clains for the first tine on appeal that his trial counsel
failed to provide effective assistance. W affirm

Marks clains the district court did not adequately question hi mabout
the nmedi cations he was taking to ensure that he was nentally conpetent to
enter a knowing and intelligent guilty plea. See Fed. R Cim P. 11(d).
Marks's contention is foreclosed by our opinion in Uinited States v. Dal man,
994 F.2d 537, 538-39 (8th Gr. 1993). After learning Marks had taken sone
nedi cati ons before appearing in court to change his plea on the fourth day

of a jury trial, the district court clarified that the nedications
consi sted of an antidepressant, pain reducers, and relief for stomach
ul cers. The district court then inquired whether the nedications had
affected Marks's ability to understand the plea proceeding, the



pl ea agreenent, and the district court's questions and expl anations. Marks
assured the district court they had not. The district court asked Marks's
trial counsel if she had any doubt about her client's ability to enter a
knowi ng and intelligent plea, and counsel responded that she did not. The
record shows Marks's performance during the plea proceeding was entirely
consistent with his assurance that he was in control of his faculties.
I ndeed, Marks neither argued in the district court nor on appeal that he
was under the influence of his nedications, that the nedi cati ons were m nd
altering, or that the nedications affected his ability to nmake a know ng
and intelligent plea. Also, the district court had observed Marks's
behavi or during three days of trial, including his lengthy testinbny as a
witness on his own behalf. Contrary to Marks's conplaint that the district
court did not probe deep enough, we conclude the district court's inquiry
was sufficient for the purposes of Rule 11. |d.

Marks also claims the district court failed to satisfy the
requirements of Rule 11(c)(1). According to Marks, the district court
m sl ed hi mabout the sentence he could receive. W disagree. The district
court specifically infornmed Marks that the maxi num statutory penalty for
Marks's crime was ten years. |In explaining that Marks's case was covered
by the sentencing guidelines, the district court nade cl ear that whether
Mar ks woul d receive a |l esser sentence than ten years would not be known
until "a presentence report [was] prepared and [the judge] had a chance to
review the guidelines." In accepting Marks's guilty plea, the district
court was not obligated to i nform Marks of the applicable guideline range
or the actual sentence he would receive. United States v. Burney, 75 F.3d
442, 445 (8th Cir. 1996). Again, we are satisfied the district court
di scharged its Rule 11 burden

Finally, Marks clains his trial counsel was ineffective during the
pl ea proceeding. Odinarily, a claimof ineffective assistance cannot be
raised for the first tinme on appeal because the claim requires the

devel opnent of facts outside the original record. United States v. Mrtin,
62 F.3d 1009, 1012 (8th Cir. 1995), cert.



denied, 116 S. . 1556 (1996). Marks's case is an exception to this rule,
however, because his argunents are governed by the record before us. Thus,
we wll consider Marks's claim under the two-part test announced in
Strickland v. Washington, 466 U S. 668 (1984). See Hill v. Lockhart, 474
U S. 52, 58-59 (1985).

Marks first contends his trial counsel was ineffective because she
failed to insist that the district court nmake an adequate Rule 11 inquiry
into the potential effect of Marks's nedications on his ability to
understand the plea proceeding. We have concl uded, however, that the
district court's questioning was sufficient for the purposes of Rule 11
That being so, counsel's failure to demand conpliance with Rule 11 cannot
be i neffective assistance. See Thomas v. United States, 951 F.2d 902, 904
(8th GCir. 1991) (per curiam.

Marks al so contends he received ineffective assistance because tri al
counsel failed to tell Marks the ten-year maxinmum sentence was the only
possi bl e sentence in Marks's case, and if he had known this, Marks asserts
he woul d not have pleaded guilty. |If trial counsel had told Marks what
Mar ks clains he should have been told, counsel would have m sled her
client. As shown by the sentencing transcript, if Marks's objections to
t he presentence report had been sustained, the reduced guidelines range
sought by Marks woul d have pernitted a sentence of less than ten years
Additionally, the Government in exchange for Marks's guilty plea disnissed
anot her charge that could have increased Marks's gui del i nes sentence above
the statutory maxi mumfor the charge to which he pleaded guilty. 1In short,
the record goes against the grain of Marks's claim that "there was no
concei vabl e reason for [hin] to plead guilty." Because Marks has not shown
"there is a reasonable probability that, but for counsel's errors, [Marks]
woul d not have pleaded guilty and woul d have insisted on going to trial,"
HIl, 474 U S at 59, we reject Marks's ineffective assistance of counsel
claim

W affirmthe district court
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